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CONFLICT, NOT CONSENSUS

Towards a political economy of the
making of the Indian Constitution

Sandipto Dasgupta

Unlike the Americans, the Indians do not have an exulted mythology of
the “founding fathers”. But there does exist a watered-down version of
it — focusing not so much on beatification of individuals, but on the cel-
ebration of a moment of collective wisdom. At the core of this celebration
lies an important fact about the composition of the Constituent Assembly.
The Congress — which had an effective monopoly over the choice of mem-
bers to the assembly — decided to go outside of the ranks of its loyal office
bearers to include eminent experts and statesmen. This included the lawyer
A. K. Ayyar, bureaucrat N. G. Ayyangar, the former Congressman K. M.
Munshi and, most famously, B. R. Ambedkar, the chairman of the Draft-
ing Committee — who had been one of the most prominent antagonists
of Congress and its leader M.K. Gandhi for over a decade. As Granville
Austin, in his peerless history of the making of the Constitution notes,
the leadership of the Congress ensured that “persons of exceptional ability
found places in the Constituent Assembly”.! including the several “non-
Congress ‘experts’” we just mentioned.? Austin also quotes K. Santhanam
telling him that “there was hardly any shade of public opinion not repre-
sented in the Assembly”.3 Beyond the specificities of the contribution made
by these individuals — most historians, and even Ambedkar himself, have
noted that the ultimate control regarding the making of the Constitution
remained firmly in the hands of the Congress party leadership* — what this
factoid reveals is a larger point about the way in which the postcolonial
political leadership approached the making of the Constitution. It provides
a sense of a ruling dispensation that enjoyed a stable and secure basis for
its own legitimacy, and one which sought to rise above narrow particularity
of interests to include eminent statesmen and experts even if their political
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leanings did not always align with that of the Congress. The process of
making of the Constitution, in such a scenario, can be analysed essentially
as a consensual one. Not in the sense of an absolute unanimity of opinions,
but rather as a process inculcated from conflicts between competing inter-
ests. It was a congress of wise (mostly) men, committed to certain abiding
principles of constitutionalism, rule of law and democracy, engaging in a
(at times contentious process of) deliberation regarding how to best realise
them on the admittedly uncertain terrain of postcolonial India. One could
consequently theorise such a process —and by extension the Constitution —
through an analysis of the force of arguments advanced and values affirmed.
One could furthermore do so without concerning oneself unduly about the
messy social reality that existed outside the Constituent Assembly — from
which the wisdom of the framers elevated the process.

The goal of this chapter is to argue against such a standpoint for analys-
ing the making of the Constitution and for another one: that takes conflict
rather than consensus as its starting point. This is not a factual claim, seek-
ing to uncover some hitherto hidden instances of dissensus and factional-
ism among the assembly members. Rather, it is a methodological one. Its
starts from the claim that despite Congress’s unrivalled hold over political
power, the moment of postcolonial transition was not marked by a stability
and consensus, but rather their lack. While a negotiated transfer of power
maintained the integrity of the state apparatus, the transitional moment was
marked by lack of an abiding consensus regarding the nature of the political
and social structure to be constructed, and both the political and social ter-
rain was fissured along lines of latent conflict. The task of the postcolonial
leadership, as they often acknowledged explicitly, could not be understood
outside of this dynamic and fissured terrain on which they sought to estab-
lish a new political regime that was both viable and stable. Once we, as
scholars of the constitution-making process, shift our vantage point from
the deliberative sphere of high ideals in the assembly to the contentious
social world within which they sought to achieve their task, a different
picture of process — and once again, by extension, the Constitution itself —
emerges. It’s such a shift in our perspective that this chapter argues for.

Such a perspective would situate the constitution-making process as a
critical part of the postcolonial transition and regime formation, rather than
an analytically autonomous activity accessible only to the specialised voca-
tion of constitutional theory. In this context it is useful to quote a portion
of the concluding speech by the Constituent Assembly president Rajendra
Prasad. “The first question which arises and which has been mooted is as
to the category to which this Constitution belongs”, Prasad said. “It makes
no difference so long as the Constitution serves our purpose. We are not
bound to have a constitution which [. . .] falls in line with known categories
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of constitutions in the world. We have to take certain facts of history in
our own country and the Constitution has not to an inconsiderable extent
been influenced by such realities as facts of history”.® Prasad’s statement
makes two related points: first, that the Indian Constitution escapes any
casy description accorded to it through the lens of established constitu-
tional doctrines, arrived from an a priori deduction of what a constitution is
expected to look like. Second, that a proper analysis of the Indian Constitu-
tion must take into account “certain facts of history”, that has shaped the
Constitution “not to an inconsiderable extent”. These “facts of history’”
I argue, were the specificity of the moment of postcolonial transition, rife
with power relations, divisions and conflicts. Crafting the Constitution was
part of the process of regime formation that was both constrained by those
power relations and seeking to manage potential conflicts that could arise
out of them.

The point here is not to advocate for a view of the Constitution mak-
ing as a cynical exercise in reasons of state or naked bargaining between
well-defined interest groups. Neither do I mean to suggest that those who
gathered in Constituent Assembly did not hold certain ideals or principles
as valuable. However, as they themselves reiterated multiple times in the
Assembly, there was a real danger in assuming that they had inherited a
condition where those values could be realised unreflexively. Therefore,
general theories of “constitutionalism”, “democracy” or “liberalism” can-
not provide us with the full story as to the specificity of the Indian Con-
stitution—making experience. An analysis of the Indian Constitution on
its own terms must then start from the complexity of the socio-political
constellation that makes any claims about an unproblematic genealogy of
cither liberal or democratic constitutional values among the Indian Consti-
tution makers difficult to maintain. Instead of a priori deductions regard-
ing such values, the constitutional imagination has to be understood, and
its embodiment situated, within a historical terrain marked by complexity,
conflict and constraints. Not because the deliberations in the Constitu-
ent Assembly were simple reflections of existing social interests, but rather
because the terrain marked by the complex interplay of those interests con-
stituted the field of force that shaped those deliberations, and generated the
potential conflicts that provided the orienting point for those arguments.
This is not merely an expression of scholarly preference, but is supported
by how the Assembly members themselves frequently referred to the nature
of their work — speaking of rebellious masses, potential insurrections and
a social revolution that was necessary (and not merely desirable) to be
brought about. A full account of the work that they did therefore has to
look beyond the walls of the Assembly to the messy terrain of social reality
to which the inhabitants of that Assembly often glanced at nervously.
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A complete or even substantial analysis of the Indian Constitution from
such a methodological vantage point is beyond the scope of this chap-
ter. What I would try to do instead is provide a brief justification for why
I chose conflict rather than consensus as the central term of this reorienta-
tion that I argue for and provide brief outlines of some of the major fis-
sures and fault lines of such conflict. Alongside, there will be suggestions
of potential lines of enquiries that one might follow, and kinds of insights
these might generate. At the risk of oversimplification, let me foreground
the overarching claim about the Constitution that I see as emerging from
those brief sketches. The focus on active and potential conflicts allows us to
identify the lack of any abiding or hegemonic consensus arising out of the
nationalist struggle regarding the nature of postcolonial political and social
institutions. In such a condition, the postcolonial ruling elites saw their
task as one of a complex management of potential social unrest through a
gradual and controlled process of social transformation. The Constitution
was not merely an institutionalisation of certain abiding principles’ consti-
tutional governance. Rather, it was also designed as a framework of state
power that could achieve that task of precise and controlled transformation.
An administrative point of view, focused on the skilful manoeuvring of state
machinery to precisely manage social conflicts, therefore assumed promi-
nence within the Indian constitutional vision. Beginning from the nature
and threat of conflict allows us to apprehend the subject position of the
administrator who was one of the most prominent, if not the preeminent,
protagonists of the story of crafting the Indian Constitution.

Consensus or conflict

What we have termed the “consensual viewpoint” was by no means
restricted to studies of the Indian Constitution. For a long time, it was the
prevalent view of the postcolonial transition itself among scholars of Indian
politics and history. The historians of the so-called “nationalist” school of
historiography stressed the creation of a popular national imaginary gener-
ated by the anti-colonial struggle and represented by the Congress as the
party of independence. On the surface the Congress did indeed seem to
enjoy such an expansive popular legitimacy; and with the Muslim League’s
exit from the scene after the partition, an unchallenged domination of the
postcolonial political scene. Scholars of Indian politics argued that under
these conditions Congress acted less like a traditional party representing
the interest of specific groups and more like an umbrella organisation medi-
ating between different social interests. This line of thought found its most
well-known exposition in the work of Rajni Kothari, who argued that India
had a “one party dominance”, as opposed to a “one party rule”.® Congress,
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he argued, was a “party of consensus” that functioned both through an
“in-built corrective through factionalism within the [. . .] party” as well
as a “latent threat from outside”.” The latter came from the marginal par-
ties and organised interest groups outside of Congress. While these groups
almost never had the realistic opportunity to win power, they gave voice
to demands from outside of Congress, which at times overlapped with
those of particular factions, resulting in realignment of the power within
the party. In other words, a moderating and democratic dynamic existed
through the “mobility and life of the internal power structure of the Con-
gress”.® More generally, such an analysis suggested an implicit tendency for
negotiated centrism among the ruling dispensation — both the government
and the party — during the transitional moment in India.’

This view began to be challenged, not coincidentally, as various forms
of crisis — from political to economic to institutional — overwhelmed the
Indian landscape in the 1970s. Rather than viewing these developments
as essentially contingent events, scholars sought to interrogate the deeper
structural contradictions of the political regime.'® At the heart of this
reconsideration was the questioning of Congress’s claim to speak for and
with the “people” at the moment of postcolonial transition. Despite its
unquestioned pre-eminence as a political organisation, Congress was una-
ble to establish an expansive hegemony through the anti-colonial move-
ment in the sense of generating an organic “common sense” regarding the
nature of the new political and social order based on the active consent and
participation of the masses. There remained a meaningful lack of a genuine
social consensus and the nature of the elite—mass alliance remained fragile
and contingent, within the postcolonial political constellation. Highlight-
ing this foundational deficiency recasts the project of postcolonial nation
building as something that didn’t grow organically out of a new popular
consensus but had to be a deliberate project, and one that had to be under-
stood as continual process rather than a triumphant new beginning.

The analytical focus of this narrative of Indian political development is
not consensus, but conflicts and their strategic resolution. By delineating
the lines of conflicts — both actual and potential — we get a sense of the
variegated social terrain and the contingent alliances which made the trans-
formational constitutional project necessary and shape its particular instan-
tiation. It helps us identify the coalitional — rather than consensual — logic
that lay at the heart of the postcolonial transition. Taking the fissures and
fractures in the social terrain as our focus helps us understand the con-
straints within which the political actors worked, and the choices they made
within that.

To approach the making of the Constitution as informed by those
contestations and constraints is to understand it in its historically specific
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terms — as a part of the larger process of the postcolonial transition. How-
ever, one needs to add an important methodological clarification here. As
scholars of the constitution-making process we cannot simply assume that
the Constitution was a mere transiation of social relations, conflicts and
balance of forces during the transitional process. Rather, it was a particular
institution form that sought to mediate those relations, conflicts and forces.
That institutional form, as E. P. Thompson noted, “has its own logic, its
own independent history and forms”. Consequently, “one has to be atten-
dant to those forms if one has to say something meaningful as to how law
acts as a mediating institution”.!* For our purpose, it means that we must
be mindful of the fact that the Assembly sought to mediate a process of
managed transformation through a constitutional form — with its own well-
worn precepts and conventions. One has to be careful as to not to reify
those precepts into abstract ideals, but at the same time one cannot ignore
them altogether. Instead, one has to be attentive to the history of the
development of those precepts, how the constitution makers themselves
understood them and the formal structure it imposed on their agenda.
Therefore, an analysis of the Indian Constitution on its own terms — both
historical and formal — would require one to specify how the necessities
and antagonisms related to the project of postcolonial transition were ulti-
mately negotiated within the formal possibilities of writing a constitution.

The crisis of consensus and the rebellious masses

To provide a brief outline of these necessities and antagonisms, it is use-
ful to start a few years before 1947 with the well-known disagreements
between M. K. Gandhi and the emerging leadership of the Congress — most
notably his chosen successor, Jawaharlal Nehru. Gandhi had over a couple
of decades transformed Congress from a party of petitioning urban elites
to a genuinely mass organisation. His central contribution to the national-
ist movement was to engender a discourse that succeeded in recruiting the
peasant masses of India to the cause of the nationalist movement under the
umbrella of Congress. In the process, Gandhi emerged as an all-important
“hinge” in a contingent alliance between the masses and the elites that gave
the anti-colonial movement its formidable character.!? At the same time,
he was scrupulous in avoiding “end oriented” mobilisations based on class
or caste that could sow internal divisions and conflict within the national
movement. However, the contingent condition for the alliance, and by
extension Gandhi’s centrality as the “hinge”, was the struggle against the
colonial regime. He was successful, as none before him had been, to forge
a political language that could form an alliance between the elite leadership
of the Congress and the peasant masses against colonial rule. However, he
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had at the same time failed to create an abiding “common sense” around
his vision of social and political order once that rule was abolished. As Sha-
hid Amin pointed out in his seminal work on the violent events in Chauri
Chaura that led to Gandhi calling oft his first non-cooperation campaign,
he had failed to fully discipline what was “popularly regarded to be just, fair
and possible”.'® The peasants of Gorakhpur, in that instance, constituted
their own notions of social injustice and political action often under the
banner of Gandhian slogans. This was not a singular moment of failure.'*

As independence drew nearer, and the focus turned more towards the
postcolonial future rather than the colonial present, the slippages grew
starker and more frequent. As Sudipta Kaviraj noted, at the last instance,
Gandhi failed to create a single hegemonic “common sense out of the
two conceptual languages which emerged in Indian culture through
colonialism” — that of the elites and the masses.'> While his success as an
anti-colonial political leader remained beyond question, he ultimately failed
to form through that movement a “structural base” for the “foundation of
an independent Indian state”.’® A more general way of stating the problem-
atic here is that despite the success of the anti-colonial movement, the Indian
clite were not successful in fully overcoming their distance from the peasant
masses — remaining unable to create a new language of politics that could
represent the view of the masses regarding what is “just, fair, and possible”.
In other words, there was an inability on the part of the Indian elite in gen-
eral, and Congress in particular, to create a common meaningful framework
for a new social and political order through the anti-colonial struggle.

The subsequent disagreement between Gandhi and Nehru could be
viewed in the context of this failure. Beyond the obvious ideological divide
separating them on the desirability of a modern state form — which Gandhi
opposed and which the Constituent Assembly subsequently affirmed —
one could see Nehru’s views as a reflection on the persistence of con-
flict in Indian society.’” Given Gandhi and Congress’s failure to create an
abiding consensus, the tried and tested machineries of the modern state
were required to manage a conflictual social reality. The way it could do
that was by identifying the probable causes of social unrest, addressing
the demands arising from various quarters, and devising plans to balance
competing interests. Nehru himself identified these challenges in primar-
ily socio-economic terms. In a letter to Gandhi, Nehru stressed that the
problem facing the Congress was not an abstract one regarding principles
of “violence versus non-violence” but rather that of creating a condition
of peace and stability.’® He identified “sufficiency of food, clothing, hous-
ing, education, sanitation etc.”? as crucial to that project and hence the
primary objectives to be met by the postcolonial leaders, and they had
“to attain them speedily”.?® Critical to the project of creating a viable and
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stable postcolonial regime was a state machinery that was able to deliver
a program of socio-economic development, and do so without engender-
ing large-scale social disruptions. In other words, a modern state was not
only ideologically desirable; it was also necessary to achieve a project of
gradual social transformation — without which social conflicts simmering
below the surface could threaten the existence of the nascent regime. The
Constitution, consequently, had to be a framework that could facilitate
that project.

The need to deviate from the Gandhi’s vision for India — at least on this
fundamental question — was not just Nehru’s position. It was shared by the
wider circle of leadership among the Congress. Despite Gandhi’s towering
position in the Indian political scene, and despite the multiple guilt-ridden
lamentations in the Assembly of the betrayal of the Mahatma’s vision, one
finds little evidence of a serious push for considering decentralised fed-
erations of village republics in the Constituent Assembly. This could be
understood as a common acknowledgement of a problem — namely that
of the potential of discontent and discord. It did not signify any automatic
unanimity — even among the Congress leadership — regarding how best
to resolve it. Rather, it gave rise to the most meaningful political fissure
among the postcolonial elites.

This division predated the Constituent Assembly, and had been develop-
ing within the Congress since the early part of the 1930s. It manifested
itself in the familiar language of the Left versus the Right within the Con-
gress. During the nationalist movement, those on the ‘left’ wing of the
party would push for a greater mobilisation of the mass movement to con-
front the colonial regime. Those on the Right sought to avoid further mass
mobilisation (and consequent radicalisation of the movement) and argued
for a more accommodating and negotiating (rather than confrontational)
posture vis-a-vis the colonial regime. The two most influential leaders of
these two wings respectively were Nehru and Vallabhbhai Patel; and their
struggle for power within the Congress could be viewed as oriented around
these larger questions of strategy for the postcolonial ruling elite. As the
movement ended, and the moment of transition came about, the orienting
logic of this alignment also shifted. While Nehru and the Left advocated
for a more thoroughgoing modernisation directed by the developmen-
tal state, Patel and the Right remained sceptical of the effects of such a
thorough transition and the effects it might have on existing relations of
power and interests in society. What is important to remember regarding
this contestation is that unlike the image that is conjured up by the phrase
“Left versus Right” — familiar to us from the experiences of modern West-
ern politics — neither side represented a deeply held ideological position
or a clearly demarcated social force. Rather, the debate was regarding the
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direction, extent and mechanisms of managing the transitional moment
and its attended social conflicts.

The nature and potential of the popular discontent were not a mere
hypothesis in the minds of the Congress leaders. The meeting of the
Constituent Assembly closely followed two massive — and very different —
expressions of mass action outside the disciplinary controls of the Congress
leadership. The first was the Quit India Movement, where the imprisonment
of the top leadership of Congress resulted in a rapid radicalisation — lead-
ing to sabotage of infrastructure, guerrilla wars and even short-lived “free
zones” — revealing clear signs of the tensions under the surface of popular
politics. The second was the partition, overlapping with the initial years of
the Assembly, that unleashed a gruesome spectre of violence. Perhaps even
more worrisome were the massive labour strikes and militant peasant move-
ments — including the largest armed peasant uprising in Indian history at
Telangana — that were taking place at different parts of the country while
the Assembly was drafting the Constitution. These unrests weighed on the
minds of the members of the Assembly who spoke about the “dangers of
insurrection and bloodshed”.?! They spoke about “revolution” and “rebel-
lion”, which they did often, not as events of the anti-colonial pasts but of
an uncertain postcolonial future. “These down-trodden classes are tired of
being governed”. Ambedkar warned the Assembly. “They are impatient to
govern themselves”.?? “This urge for self-realisation in the down-trodden
classes”, he added, “must not be allowed to devolve into a class struggle or
class war [. . .] That would indeed be a day of disaster”.?®* That Ambedkar —
and his assessment was far from a unique one — viewed the threat of future
unrest in terms of “class war” is explainable in terms of both the global and
domestic contexts. The still potent example of the Russian Revolution and
the more — both geographically and temporally — proximate example of
China painted a concrete and meaningful picture of potential dangers, both
of which were mentioned several times in the Assembly. The fact that the
Communist Party of India remained outside the Assembly, and emerged as
one of its most trenchant and organised critics further drove home those
concerns.

The widely shared anxiety about an uncertain and potentially rebellious
future among the members of the Assembly — as clearly evidenced from the
transcript of the debates — needs to be stressed to counter the notion of
a body of wise lawgivers functioning in relative seclusion from social ten-
sions. It is further necessary to stress that this was not simply a theoretical
and abstract notion of “unrest” that all constitution makers must address,
but one based on concrete socio-political reality of India. However, there is
a reason why I use the term “anxiety” — signifying something that is uncer-
tain — rather than the more tangible term “pressure”. It’s because the masses
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were not fully organised at a sufficiently large scale to present themselves
or their interests as a coherent social group. Neither did they have a politi-
cal party that could credibly claim to represent a sufficiently large number
of them and present a list of institutional proposals. It was not as if the
masses were passive or politically inert. I have already mentioned the vari-
ous strikes, local rebellions and protests of various forms that increasingly
marked the later years of colonial rule. However, these activities remained
relatively localised and did not add up to a national organisation that could
credibly claim to represent the peasants and workers, mobilise them suc-
cesstully and, consequently, demand a bargaining seat with the Congress.
In such a scenario, the transitional project — and hence by extension the
Constitution itself — was not the result of a sort of a negotiated compromise
between owners and workers, the way the advent of the post-war welfare
state in the Western world has often been described. There were no coher-
ent “party of the workers/ peasants” that could demand to sit on the other
side for such a negotiation. Instead, what we get is an apprehension of
instability and insurrections, and worries about poverty and immiseration.
Instead of a compromise between the masses and elites, we get an anxiety
about social unrest and the consequent acknowledgement of the need for
intervention and managed transformation of the social condition. Crafting
a precise mechanism for transformation becomes a central theme running
through the various substantive debates in the Assembly. It created a prom-
inence of the administrative dispensation among the constituent vision.

The divisions among the elites

The crisis of hegemony and the anxiety regarding mass unrest provides us
with one half of our story. To fully analyse how the constitution makers
sought to resolve the myriad questions such a condition generated, and
how they sought to incorporate the project of managed transition within
the Constitution, we also need to look at the fissures and contentions
between the dominant social forces themselves. There were no homog-
enous group of “elites” with a unanimous vision as to how best to devise
a project for managed transformation. Rather, the moment of transition
provides us with an uneasy coalition of three dominant classes, all of whom
had a stake in creating a viable and stable regime sans social unrest, but had
different stakes regarding how it was to be achieved.

The condition for such a coalition was crucial factor in India’s socio-
economic history: the incomplete development of capitalism in India
and the consequent weakness of the industrial capitalist class. The indus-
trial capitalist class, which have by that time have evolved as the singular
triumphant class in the Western world, was unable to assume a similar
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role in India. To comprehend this distinction, it is useful to first set up
a theoretical referent point as to what the relationship between a domi-
nant capitalist class and political institutions might look like in advanced
capitalist countries in the contemporaneous period. In his seminal work,
Adam Przeworski set out to interrogate that relationship in terms of the
paradox of European social democracies, where working class parties had
won elections democratically but were unable to alter the fundamentals of
the capitalist system.?* This paradox, he suggested, could be explained by
arefined version of the “structural dependence of the state on capital” the-
sis, which argued that the private ownership of productive resources limits
the possible outcomes of a democratic process.?® Private ownership means
investment decisions are private. Since the party in power in a democracy
depended on continued investments both for electoral gains and state sta-
bility, they were not willing to extend their redistributive agenda beyond
a point that would — in Gramsci’s phrase — “touch the essential”. Prze-
worski argues that under such a condition of dependence, the present
material interest of the capitalists (profit) appears as the future universal
interest of the whole society (growth). The trade-off that at present looks
to be between two particular interests — wage increase for workers versus
profit for capital — is presented as a trade-oft between a present particu-
lar interest (consumption) versus a future universal one (growth through
investment). The relationship can be expressed through this formulation:
“Appropriation of profit by capitalists is a necessary condition for the
future realization of interests of any group”.?® In other words, even when
political power was held by parties ideologically opposed to the interests of
the capitalist class, they had to acquiesce to the political economic interests
of that class in a substantial way.

In India, on the other hand, colonial rule had meant that the develop-
mental trajectory of indigenous industrial capital was heavily determined by
the needs and policies of the metropolitan economy.?” For most of colonial
history, agriculture and trade provided the surest return on investment,
and the focus was on exporting raw materials and importing manufactured
goods from England. Development of indigenous industrial capital under
this condition remained weak, sporadic and informal. Therefore, capital in
India was not in a position where its interests could appear, simply by virtue
of its place in the economy, as the universal interest of the nation.

The concept of a “dominant class coalition” was developed in India in
response to such a condition where due to its historic weakness the capital-
ist class had to share power with other classes. This concept was given its
most influential form by the economist Pranab Bardhan in the context of
economic development,?® and subsequently by Sudipta Kaviraj, in the con-
text of political development.?’ The long-term ruling coalition consisted of
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three distinct social groups — the industrial capitalist, the landowning elites
and the bureaucratic managerial elites.’® Independent dominance of any
one of these classes was not a concrete historical possibility in mid-twenti-
cth-century India. Precisely due to the lack of an “economic hegemony” —
in Przeworski’s term — the political facet of a coalition of classes came to the
fore. Hence the coalition was not an incidental fact or an accident; it was
the very condition of elite dominance, which would otherwise be destabi-
lised. This fact provided a centripetal constraint on the coalition but not a
frictionless unity of purpose. The latter was not possible since meaningful
differences existed in the interests and expressions of these classes. Each
potential political move — even if for a supposedly common end — could
have differential impact on the respective positions of the classes. As inde-
pendence drew near, and the general goal of winning freedom from colo-
nial rule gave way to more particular struggle for determining the structure
of new political institutions and allocation of resources, these tensions were
heightened. As a result, intense negotiation and bargaining among them
was a central feature of the coalition. Several such engagements were tak-
ing place at the moment of postcolonial transition with regard to different
pieces of economic and social policy. The Constitution, the most significant
aspect of that transition, was not immune from that dynamic.

The Constitution was a unique object for such wrangling. It did not
allocate substantive outcomes in the way a piece of legislation or policy
document did. Rather, it set out a mechanism for future bargaining over
substantive resources. In other words, a negotiation over a constitution was
a negotiation about a framework of negotiations, which was simultancously
more complex and had higher stakes attached to it. What complicated the
picture further, in the context of India, are three related aspects of this
negotiation (though the sequence is for the sake of analytical clarity, not
reflective of actual historical development). First was what could be termed
the centripetal constraints of the coalition. The inability of any group to
claim individual superiority made them unable to leave the coalition or
afford to lose any other group. In terms of constitution making this implied
an inability to propose a separate system of rule, either constitutional or
otherwise, than the one being hammered out inside the Assembly. In other
words, neither group was able or willing to lead ecither a revolution or a
coup. Second, India was to be a democracy, and it was a democratic con-
stitution one was negotiating about. This meant every negotiating move
was double natured — that is, it had to be conceived and expressed in terms
of both the position of a dominant class within the coalition and their
respective relationship to the masses outside the coalition. The third fact,
following from the second, was that the nature of the relationship between
the elite coalition and the masses at large had necessitated a constitutional
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vision geared towards managed social transformation. This pushed the
Constitution towards flexibility and need for accommodations, and made
the process of finding guarantees about preservation of substantive inter-
ests an even trickier task.

The combination of all these factors constituted a “field of force” within
which the lengthy deliberations on drafting the Constitution took place.
The need to maintain the stability of the political rule of the elites made
them accept the need for a transformational constitutional vision. At the
same time, disagreements about the particular substantive questions within
that broad vision led to intense negotiations about the specific way in which
it was to be expressed in the form of a written constitutional document. In
other words, while the lack of a political hegemony in India gave the broad
constitutional vision its unique form, the nature of the inter-coalitional
negotiations gave the constitutional document its specific textual form.
The intensity of the negotiations increased when there were major differ-
ences in position on a substantive point. The point is not to break down
each substantive question in the Assembly debates into three contending
positions based upon the respective interests each class. Rather, the task
would be to carefully reconstitute the “field of force”, which both con-
strained and animated the deliberations conducted and choices made by
the Assembly members.

The weakness of the industrial capitalist class meant that they were cru-
cially dependent on the state for their own future growth and stability. The
two most significant areas where this dependence was evident was with
regard to investment and managing labour conflicts. This led them to offer
qualified acquiescence to a plan for state-directed modernisation and the
wider project for a managed transition. Their firm insistence, however, was
that this transition was in the nature of “development” rather than “sociali-
sation”, a point to which we will return in the next part.

The landowning elites were internally differentiated among two major
groups — the landlords or zamindars, the semi-feudal owners of estates who
were often minimally involved in the productive process and concerned
primarily with extracting rent; and the “big” peasants who owned and cul-
tivated their own land, often with hired labour. The zamindars represented
an economic form that not only had failed to evolve with the times but was
also seen as an impediment to increasing agricultural production. More
significantly, they were deeply unpopular politically — due to both their
exploitative role in the agrarian economy and a history of active collabora-
tion with the colonial regime. It was clear during the constitution-making
process that the zamindars could no longer exist qua zamindars — i.c. as
a legal status with the express backing of the state. The more significant
group therefore were the big peasants. This distinction between these two
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groups is crucial to analyse the issue of land reform — the substantive eco-
nomic policy most frequently discussed in the Assembly — vis-a-vis the con-
stitutional design.

The big peasants, often large tenants of the zamindars, were the ones
who controlled the bulk of the labour, capital, and operational aspects of
the cultivation on the ground. They were able — which postcolonial democ-
ratisation would further consolidate — to translate their social power into
political influence, in time becoming a new “Pillar of the State”.?! Indeed,
much of the local Congress organisation in the rural areas was already
dominated by this group by the time of the constitution making. It was
precisely their political and social dominance in the countryside that made
the landowning elite an enemy of sweeping modernisation or land reform.
The dominance of peasant elite to the social strata below them — the small
holders, the share croppers and the landless agricultural labour — was sus-
tained by a variety of extra-economic forms of coercion and subjugation.
Therefore, they had little reason to be supportive of a plan of full-fledged
capitalist transformation that could destabilise their complex network of
control and coercion, or any robust plans for land redistribution. At the
same time, unlike the managerial elites or the industrial capitalists, the land-
owning elite lacked the language of universality through which they could
posit their interests as “national interests” — as the former have done with
regard to discourses of “development”, “planning” or “stability”. Lacking
an “alternate coherent vision to offer” 3* their efforts in terms of the Con-
stitution were directed towards fragmenting and slowing down the cen-
tralising force of the transformational pressure. They could not repudiate
a state-led developmental vision, but they wanted to make sure that it was
sufficiently controlled and amenable to local variations and manipulations.

In terms of the constitution making, the most significant of the three
classes were the managerial bureaucratic elite. Unlike the other two classes,
they did not constitute a class by virtue of their place in the production
chain, or due to their ownership of certain material resources. Rather,
their subject position derived from their role in managing the state and the
political institutions, and their mastery of certain forms of knowledge and
procedures that is crucial to that end. The substantial autonomy already
enjoyed by the colonial state, the strengthening of that autonomy dur-
ing the complex and delicate process of postcolonial democratic transition,
allied with the aforementioned weakness of the capitalist class, meant that
the nascent Indian state enjoyed relatively more autonomy from capital
than its Western peers in the mid-twentieth century. As a result, the class
most connected to that state in various ways — the managerial bureaucratic
class — developed a distinct sphere of influence of their own. Precisely
because the state — with its well-honed machinery developed under colonial
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rule — was to be the primary (and at times exclusive) protagonist of manag-
ing the fraught destiny of postcolonial India meant that the skills possessed
by this class in operating that machine, perfected under colonial tutelage,
was of precious value. These were the skills that were called forth to ensure
that the broad principles of constitutional government were modified and
adjusted to the specificity of the Indian “experience”. This explains the
length and procedural minutiae of the constitutional document — one that
made it resemble more a “Motor Vehicles Taxation Act” rather than a Con-
stitution, in the words of one Assembly member. It also explains why that
lengthy manual of the state machinery borrowed so heavily from the colo-
nial Government of India Act — under which these skills were honed and
the experiences garnered. But most significantly, their prominence reflected
the centrality of what I have been calling the administrative dispensation in
designing the constitution.

The preferences and priorities of the
developmental state

To complete our picture of the social conflicts and tensions that marked
the constitution-making process, we have to briefly summarise the nature
of the managed transformation that emerged through these negotiations
and provided the necessary background for the constitutional design that
sought to accommodate it. We can identify three major themes of the
regarding the “problem” of the socio-economic conditions of postcolonial
India that had to be at best solved and at worst managed. The first such
theme was the massive inequality in wealth and property. This manifested
itself most starkly — and in most politically problematic form — in distribu-
tion of land in the countryside. The second major theme was that of /ack of
productivity. The agrarian sector in India, facing variegated factors of social
hierarchies, colonial distortions, lack of investments and technological and
infrastructural inputs, was stuck in a period of stagnation since the late
cighteenth century. The average rate of growth in agriculture for the first
half of the twentieth century was a meagre 0.4 per cent.*® Similarly, in the
absence of a capital goods industry, skilled labour force, indigenous techno-
logical capacity and significant domestic savings, the potential for industrial
growth was also limited. Even in the 1950s, the entire industrial sector con-
tributed to less than 15 per cent of the GDP, of which the share of private
capital was even less.** The problem of underdevelopment manifested itself
through three kinds of challenges — poverty, scarcity of resources (most sig-
nificantly, food) and an inadequate capital base for industrial development.

The third theme was that of extra economic forms of domination of lnbour.
The large portion of the agrarian workforce was bound by what has been
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called a semi-feudal relation of production, most commonly through the
zamindari system (though that was not its only form). It was semi-feudal
in the sense that production was conducted with the capitalist market in
view, and under the aegis of “modern” legal institution, but its functioning
fundamentally depended on various “traditional” forms of extra-economic
coercion and symbols of deference. Alongside this various other forms of
extra economic coercions existed — like debt bondage,* menial labour prac-
tices along the lines of caste and the practice of begaar, whereby function-
aries of the state or local landlords coercively extracted uncompensated
labour for infrastructural and public works projects. The myriad and infor-
mal forms of domination extended even to the industrial labour force in
the cities as well as those of plantations and mines. In the latter instances
work was often coerced through the explicit force of the law, in particular
the draconian doctrine of criminal breach of contract.?

The deliberate ways in which the postcolonial elites conceptualised and
sought to deal with these related sets of problematic can be found in the
discourse of “development planning”. The most significant point one takes
away from a study of the numerous economic policy discussions of this time
is a certain sequence posited in dealing with the problems of inequality
and productivity. The latter was made the priority, with issues of increased
production being the primary goal in the short term, and the issues of
distribution and equity to be dealt with subsequently in the medium or
long term. Counterfactually, one can imagine a path that prioritised reduc-
tion of inequality and hence sought to achieve it — in the relative short
term — by expropriating and redistributing accumulated wealth. But that
path was rejected as being “undesirable” and “impractical”.?” Instead, The
First Plan, of 1951, defined its objective thus: “to promote a rapid rise in
the standard of living of the people by efficient exploitation of the resources
of the country, increasing production, and offering opportunities to all for
employment in the service of the community”.?® Distributional goals were
not absent from this vision, but they were to be met primarily through
growth in the economy — through increased employment and wages, say —
rather than being the principal focus of the plan. That the postcolonial
regime builders sought an interventionist state should not be confused
with a plan for a gradual progress to a social-democratic, let alone socialist,
regime in its usual sense. The distinction between the developmental state
and the welfare state was not inconsiderable. The legal-institutional infra-
structure reflected these preferences. Hence the Constitution did weaken
certain classical liberal rights and safeguards — most significant of which was
property — to create more space for state intervention. At the same time,
it did not — in the manner of its mid-twentieth-century contemporaries in
Europe — provide constitutional guarantees regarding certain social goods
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to its citizens. In either case, the constitution makers did not want to com-
mit to certain principles of desired social orders by embedding them in the
legal-institutional architecture. Rather, they focused on creating a mecha-
nism whereby precise interventions could be made if and when the social
process demanded them.

An interesting study of this mode of constitutional design could be con-
ducted regarding how the Constituent Assembly engaged with the third
set of issues we have mentioned earlier — that of coerced or unfree labour.
The widely prevalent fact of the multifarious forms of coercion exercised
over labour, and the fact that it reflected a deeply hierarchical and exploita-
tive social condition, were discussed in the Assembly several times. They
often formed the backdrop of the realisation that the journey from sub-
jecthood to citizenship cannot be viewed only through the lens of the
transfer of power from the British to Congress. As Ambedkar pointed out
in the Assembly, one could not ignore the “essentially undemocratic soil”
on which one wished to erect a democratic Constitution.* The issues of
“forced labour”, caste or reservation all brought to fore questions regard-
ing forms of domination that were not sanctioned by law. What is impor-
tant to disentangle here is that when faced with these issues, which were
embedded within the larger question of social hierarchies and exploitation,
the Constituent Assembly opted to legally sanction the most egregious
forms of oppressive practices, rather than seek to address the larger sys-
temic or structural factors that might lead to social unfreedom in gen-
eral. So regarding land reform, they sought to eliminate the practice of
zamindari rather than atfirm any relationship between property rights and
labouring in the land in general.** In the case of caste, the heinous practice
of untouchability was prohibited, while the demands of certain Dalit lead-
ers for an abolition of the caste system itself was ignored.*! Similarly, while
‘forced labour’ was prohibited, its definition was narrowly circumscribed
with reference to the existing practice of begaar to ensure that it could
not be used to litigate the distinction between free and unfree labour in
general.

Conclusion

Taking conflict, rather than consensus, as our starting point for the study of
the making of the Indian Constitution allows us to focus on the administra-
tive dimension of the constitutional design — one concerned with deliberate,
precise management of social conflicts and transitions. As scholars of that
process, it calls on us to provide a picture of a legal-institutional architec-
ture of managed transition, rather than institutionalisation of certain abid-
ing principles or consensually settled vision of a social and political future.
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For scholars of postcolonial transition, this calls us to be attendant to the
complex legal and procedural modalities of the constitutional design as one
of the more significant aspects of the formation of the nascent regime.
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